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Company, Inc., are an original and nine copies of its "Comments II

submitted in MM Docket Number 97-182: In the Matter of Preemption
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COMMENTS OF MCGRAW-HILL BROADCASTING COMPANY, INC.

McGraw-Hill Broadcasting Company, Inc. ("McGraw-Hill") files

herewith, by its attorneys, its comments in response to the

Notice of Proposed Rule Making issued August 19, 1997 in the

above-captioned matter.

This proceeding stems from a request filed by the National

Association of Broadcasters (NAB) and the Association of Maximum

Service Telecasters (MSTV) that the FCC act to preempt certain

local zoning regulations that may otherwise prevent or delay the

introduction of DTV television broadcasting in many localities.

On the basis of local regulatory obstacles McGraw-Hill has

encountered and expects to continue to encounter with respect to

its Denver television station, McGraw-Hill strongly supports the

actions recommended by NAB and MSTV. We believe that information



concerning the Denver market experience will be of help to the

Commission in this proceeding and the purpose of these comments

is to place those facts in this record. We believe that the

Denver situation is but one of many throughout the country in

which local regulations may prevent or substantially delay the

start of DTV television service.

McGraw-Hill is the licensee of television station KMGH-TV in

Denver. KMGH operates from a 285 foot tower McGraw-Hill owns on

Lookout Mountain in Jefferson County, Colorado, approximately 17

miles west of Denver. McGraw-Hill also owns the property on

which the tower stands, as well as easements to access the tower

and service it. Because the Lookout Mountain site is the best

possible location for providing a line-of-sight signal to all of

the Denver market east of the Rocky Mountains, a number of other

television stations in addition to KMGH-TV have chosen to locate

their transmitters there.

KMGH-TV has operated from its present site since the 1950's.

At the time its present transmitting facility was built, it

complied with all local ordinances and regulations. Since then,

however, new ordinances and regulations have had the effect of

making all communications towers on Lookout Mountain "non-
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conforming uses." Given that status, the stations are prohibited

from modifying their towers in any way.

As set forth in more detail in the attached Declaration of

Ronald E. Jennings, Director of Engineering for McGraw-Hill, the

best and by far the least expensive way for KMGH-TV to implement

DTV operations would be to add a DTV antenna to its present

tower. Doing so would not materially change the overall

appearance of the tower and would not result in non-ionizing

radiation in the vicinity of the transD1itter In excess of

Commission guidelines. Owing to local ordinances, however, it

appears that this method of implementing DTV will be foreclosed

to KMGH-TV (and, we believe, to all other television stations on

Lookout Mountain) . See the attached Declaration of Michael D.

Martin, Esq., Denver counsel for McGraw-Hill in land use matters,

and the applicable local ordinances and regulations appended to

Mr. Martin's Declaration.

As an alternative, albeit a far more expensive and less

desirable one, McGraw-Hill has discussed with other Denver

television stations a joint tower proposal under which the DTV

antennas of as many as six television stations would be mounted

on a single new joint tower on Lookout Mountain. Under this

proposal, the stations would continue to broadcast digital
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television signals from the joint tower after the DTV transition

was completed and the station's present NTSC towers would be

demolished at that time.

As set forth in the attached Martin Declaration, there is no

assurance that even such a joint tower proposal can obtain the

required local regulatory approvals. If such approvals cannot

be obtained, McGraw-Hill has thus far found no other practicable

alternative for implementing DTV broadcasting by KMGH-TV.

Moreover, even if local regulatory approvals can ultimately be

obtained, the time required to do so may well prevent

implementation of DTV broadcasting by the November 1, 1999 date

required under the Commission's timetable for network-affiliated

stations such as KMGH-TV.

Given these circumstances, preemptive actions such as those

recommended by NAB and MSTV are essential if implementation of

DTV broadcasting in Denver is to occur by November 1, 1999 or,
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perhaps, at all. McGraw-Hill therefore supports the NAB/MSTV

proposals and urges their adoption.

Respectfully submitted,

MCGRAW-HILL BROADCASTING COMPANY,
INC.

By: _--"-__._----L _

Arthur B. Goodkind
Koteen & Naftalin, L.L.P.
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036
(202) 467-5700

October 30 r 1997
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DECLARATION OF RONALD E. JENNINGS

I am the Director of Engineering for McGraw Hill

Broadcasting Company, Inc. McGraw Hill is the licensee of four

television stations, including station KMGH-TV, Denver, Colorado.

Under the DTV transition timetable established by the FCC,

stations in Denver are required to commence DTV operations by

November I, 1999. McGraw Hill wishes to comply with this

schedule and is committed to establishing a DTV operation in

Denver as rapidly as practicable.

KMGH-TV presently broadcasts its NTSC signal from a 285 foot

tower located on Lookout Mountain, approximately 17 miles west of

Denver. From that site we are able to provide an excellent

signal to those portions of the Denver market located east of the

Rocky Mountains. Most other Denver television stations also have

Lookout Mountain transmitter sites because that is by far the

best location for providing signals to the Denver market.

KMGH-TV has operated from its Lookout Mountain site since

the station originally went on the air in the 1950's. At the

time KMGH-TV began operation there, it was in compliance with all

then existing laws and ordinances. Subsequently, however,

Jefferson County, Colorado has adopted new zoning ordinances and

regulations which have had the effect of making all
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communications towers on Lookout Mountain non-conforming uses.

Because our tower is now a non-conforming use, our Denver counsel

has advised us that we are prohibited from modifying it in any

way.

Our preferred method of transitioning to DTV would be to

mount a DTV antenna on the present KMGH-TV tower in addition to

the NTSC antenna already located there. Our DTV antenna would be

mounted just below our NTSC antenna. Following the end of the

DTV transition period, one of the two antennas would be removed.

We would need to do further studies to determine whether our

tower could be strengthened to accommodate a second antenna and

transmission line, but I believe that by selecting the right

combination of antennas the current tower, with strengthening,

would support both NTSC and DTV services. My preliminary and

rough calculations indicate that the cost of mounting a DTV

antenna on our present tower, including any strengthening that

may be required, would not exceed $1,000,000 for tower work, the

new antenna(s), and transmission line" The overall appearance of

our tower under this conversion scenario would not be

substantially changed, and our operations would continue to

comply with all Commission regulations with respect to non­

ionizing radiation in the vicinity of our transmitter.
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Unfortunately, local zoning authorities have made it clear

that we have no chance of obtaining the non-conforming use

approvals necessary to carry out this sensible and practical DTV

conversion plan. For that reason, we have explored with several

other Denver stations the formation of a joint venture that would

construct a new tower to accommodate the new DTV antennas of as

many as six local television stations. If such an agreement is

reached among the stations, the joint venture would seek approval

for the new joint tower from local zoning authorities, proposing

additionally to dismantle the participating stations' existing

NTSC towers after the DTV transition period has ended. That

would be no earlier than 2006.

Any new joint tower would necessarily be for DTV use only.

There is no economically feasible way to shift both the Denver

stations' existing NTSC antennas and their new DTV antennas to a

single joint tower. That would require each station to purchase

new NTSC transmitters and antennas at very substantial cost (our

present NTSC antenna and transmitter at KMGH-TV cost $750,000 and

are only two years old) . It would also require construction of

an impractically massive joint structure capable of accommodating

as many as 12 different antennas and associated transmission

lines.



4

We have no assurance that even a joint tower venture will be

able to obtain the zoning approvals such a tower would require.

We have been advised by counsel that the approval process itself

may well be very time consuming and that, given possible

opposition from nearby property owners, final zoning approval is

by no means certain. Even if approval can be obtained, there is

doubt that the approval process can be completed in time to

permit Denver stations to achieve a DTV on-air date in 1999.

Local zoning regulations may thus prevent us from achieving

DTV conversion under any reasonable time schedule.

First, we feel that we could realistically achieve a

November 1, 1999 conversion date if we were able to add a DTV

antenna to our present tower. That method of conversion would

also be at least $1,600,000 less expensive for McGraw Hill than

participating in the joint tower proposal now being considered.

Adding a second antenna to our existing tower would not

substantially alter the tower's appearance during the DTV

transition years and, after the NTSC antenna was removed at the

end of the transition, would result in a tower holding a single

TV antenna, just as is now the case. But this comparatively

inexpensive and quick method of converting to DTV will clearly be
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foreclosed to us under local zoning regulations unless the FCC

acts to preempt those regulations.

Second, any joint tower group we join will be forced to

endure a protracted zoning approval process with respect to the

proposed new joint tower. Even if such approval is ultimately

obtained, it is unlikely to come in time to permit Denver

stations to meet the Commission's DTV transition schedule. If

zoning approval for joint tower should not be obtained, we have

as yet no practical alternative plan for carrying out the DTV

transition. For this reason, we urge the Commission to preempt

local zoning regulations that will prevent or substantially delay

DTV conversion, which would almost certainly be the case in

Denver absent such preemption.

I declare under penalty of perjury that the foregoing is

true and correct.

Ronald E .'--Se'nnings

(Date)



DECLARATION OF MICHAEL D MARTIN

1. I am a lawyer licensed to practice law in Colorado I have been a
member of the Colorado Bar Association since 1970, and I am a partner in the law
firm of Holland & Hart As such, I am familiar with local ordinances and land use
rules and regulations in force in Colorado, and I have represented the licensee of
KMGH-TV with respect to such matters

2. The local ordinances that affect KMGH-TV's preferred plan of
adding DTV capacity to the present tower are the zoning ordinances and land use
regulations of Jefferson County, Colorado

3. KMGH-TV's existing tower is located on Lookout Mountain, v.'hich
is immediately west of the Denver metropolitan area, and the tower complied with
local requirements at the time originally constructed Subsequent to the
construction of the tower, Jefferson County has adopted new regulations which
have the effect of making all communication towers on Lookout Mountain non­
conforming uses. As a non-conforming use, KMGH may not be permitted to
reconstruct or expand the uses of the existing tower but is limited to conducting
maintenance operations which have the effect of continuing the existing tower's
useful life but in its present configuration only A copy of the relevant Zoning
Resolution is attached.

4. There are several transmitting towers located in the vicinity of
KMGH-TV because of the site of the tower provides an excellent signal to the
"front range" where the City and County of Denver is located Jetlerson County
has entered into negotiations with all the owners of the towers to exchange the
right to build one jointly owned new tower for purposes of transmitting DTV in
exchange for the future demolition of the existing towers

5. In order to obtain a permit for the new tower, KMGH-TV, through
the joint venture of all tower owners, must submit a land use application for a
special use permit to the Planning and Zoning Commission. The Commission
holds a number of study or work sessions with the applicant designed to reach
some consensus with the applicant and the Commission The Commission then
holds a series of public hearings and votes to either recommend approval or denial
of the application by the Board of County Commissioners (the "Board"). The
application is then forwarded to the Board for approval or denial The procedures
required by the Board are entirely de novo and require additional public hearings
It is our experience that very few applications for permits arc approved by the
Board if the Planning and Zoning Commission has recommended denial Further,
a significant number of permits are denied even if the Planning and Zoning
Commission has previously recommended approval



6. If KMGH becomes part of a joint venture to construct a new joint
tower for the DTV antennas of multiple stations, it is possible that a permit to
build the joint tower will be recommended for denial by the Commission or be
denied by the Board. If the application is ultimately approved by the Board,
opponents may appeal the decision to the District Court in Jefferson County and
then to appellate courts. Thus, there is no assurance that the permit will be
obtained or, if obtained, that it will be issued in time to complete construction of
the tower by November I, 1999 in order to commence DTV broadcasting by FCC
required date of November 1, 1999.

I declare under penalty of perjury that the foregoing is true and correct

~~iJr!lc./~
Michael D Martin

CJoIlIM ~ 4, fCjq7
---~_. ,
(Date)

DENVER:07978S9.02
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d. 'the minimum number of aft-street parking spacee, use and ;r;ona d\strlct I" which the
prQpeny "locat8d. (ong. 8-6-80)

All pIanl5 3hlIII be "",lowed by the Zank'tg AdmInIlItnItor or hI8 repr....mauve and .... iMUter
be approvAd ordlu.Wow1 (arig.12..Q.S7; Im.~)

3. Upon approval of 111)' paridng plan, heruuM8r, a copy of the parklng plan shall be tlIad wfth
the Building P,nnll (oRg. 12~1: am. 84«1)

•
4. brtdna 3111! SblUld JoII!!y:

ProvfsJon of per1dng ...,18~ lolnlly by SCN'8r11 peFlONlIn the same bkJck or In the same
vlc:Jlnlly II permilltble. In whtch e:atI8, Ute nllftber of ItaIla nJqUlnJd shaft be the sum tabll 01
the lndNIduel r8q\ftmenll PfOIIId8d. (olig. 12-9-S7; am. 8-8-80)

M. .GROUND AND Bw.PtNG UGHTlNtj

1. Ground and buldlng lighting stl8Il be ~od to the property and shall not ca1 direct light
01 gM an adllart pror-tJ. or rlghtHlf·way. (ong.8-14-88)

2. Umdmum heIght d on-ea. po6e Ighta IhIII be 20 teet. (orig. &-14-88)

N. raECOMMUN'CADONS FACIbID:

1. The following.'" \0 111 UIIecommunlc:at1anl te14IIll'Illild facllliea that are not IIIlawed U 8
UB8 by right," a at8ndIIrd zone dIaIrict (ortg. 5·1 1-43)

a. Unl... otherwise lI'owed by this rnoIutlon, all new tltocommunlcallonl tOW'fI, •

ant.,.. am KQJAOIY fIld1.1e1 and any Inc... In the alZe of aI.noncorlormlng
teleccmmunlcatJoos tower for me IoIIa..lng UU8 mUlt be submtlt8d for mzonlng to
plann.d daQlopment or for special U50 approval: radJo, television, mlcrowa'J8,
m1lteordogtcal daIB callee.tJon, Iand-moblt., and other sJm»ar broBdca.sr tlWllmlalon
and naMng adNftI•. (ong. 5-11-83; am. &-7.Q4)

b. Unl818 In conftlct wlth Ihe 0fIIclat DMDJlmert Plan or lpec18l UI8 apprtMI.I, eddlb1al
arl8nnal and eqUlpmlnt muy be added to a faCOy th8l h88 received zoning 0I11J8Cl1A
UN appnwaI from the 8o.nt ~ County Comml8llonm of Jeffel'llOn County, IldItJng
antennas on en appnNed facUlty may be modified, and IttB power outPUt 01 1itXllting
antln,.. on an approved ,geulty may be Incrl8l8d wlthaut a heertna provided the
stand,raJ and procedurel OUlIInec:lln ANSI ••ndam 0-95.1 or 8IIV revisionI thereto,
Courty regUadona corornIng non-40nlzlng electramagnellc mdl3llan, OST 8uI1t~ No.
66 and Elaaronlca I~Ulllrt. Msoc:lIItIon (ElA).ftS 222 (E) or the lat. nw\81on thereof
Il1I compiled with. The P1amlng and Zoning Olp8ltl7lent sh&J be nallftld wIrhIn '4 days
ci any ching. in or addition of al1t8nnda whoea tranam1llBr power outpl4 aceedl 1000
watta of radio frequency powsr output. The Plan""n; and Zoning Department may
requ.t ct»pIlI8 of plana depltUng auch modltcat1on and other 8It1dence nec8II8I'Y to
demon.t'lhd. that $Uch modlflcatlona IN In compliance with the prcwl,lona 01 this
Sec;tlon and wtIh the 0fftdII C8'ltQlopment PIIn 0I1C)eC111 UN apprCW8L (ortg. S·11-a3)

Co MY rnodIflcatIonI to epprtNtd facI\lIelI must be c:onaI8tBnt wIlh me 8f*IIICIIdonI1n £IA
- RS 222 In ita c:umntad~ nMsIon. 'ThB Planning and Zoning DBpaJUn8I1t mUll be
ndllod 81 teat 3D days prkIr to any modlllc8tJon to Incr... tile wind or W8Ight IDlldlng •
c:apacIr'f, hlJighl, or footpIN ma tDw8r. and may reqUGlt alp!. 01 p.n. depk:lfng such

~al"tlnn 2 Paalll.
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modlftcaUon and otnur 8'lldence nlC8UGly to domoostratB 1hat such modlOcallona are In
compUIlnc8 with !he provillons of thia SectIon and with the OfftcI8l Ofwelopment Plan or
tped&I UI8 apprCMII. (Olig. 5-1,..$3)

Non-JRljllna~c~ SIB.ndMf' WEIR) and Proctdurgt:

a. " I'18W SQUrce d NIER or lnereeaeln NlER from an exlsdng SO,"" when combined with
IXllUng 80urell of HIER, ahln not expose U\, Qenera) public to amblent radiation
IX&:eedlng d\aI d8ftMd In OST~ and ANSI CDS.1; pnMdld. hl1N6Wr. thBtW a fed9raJ
or Iocalltandllld II adopted that II more Itllng.nt than ttl• .standard set forth hereIn,
such OCher SDInd&rd .".., apply. (ortg. S-t 1-93)

b. Betanl 881abllahlng a new !lOwe. of NIER or changing an existIng NIe:R IOUl'CG that
mec.eda 1000 wana of radIo frequency output polNor· per trBr18mkt., In a way that
InCf8al8l the amoum or chang.. the radl4t1on pattern of NIER. an applicant shall
8Utunlt the~ Inl()ftTllltfOf\. (on;. ~·'1-a3)

(1) Frequenc;;y, antenna gllln, direction of main lobe. If lU1y, powttr OUtput of
transmlna, and eff.ctlve radiated power. In l1eu of this, a copy of the
appUcsnrs S1bnlAlon bBtorelhe FCC wid surnce. (ong. 5.11-93)

(2) Type of mod~ltlon and dall afiaNle.. (orig. $-11-93)

(3) location of the ant8f\na by. g80grapnlcaJ coordinates. Including celll8r of
nIdIBIIon (COR) and height above grade. (orfg. 5-11-93)

• (4) Hartzanbll ani rad\II dlltanc8 from the NIER source to tho n.... habitable
...ca regulllty occuF*Jd by pel'8Onl alh8r tt-.n 8\'Y1Poyeea Of thl nn&fnlll8r,
8ntUnftl. arwJlOI~ owner. and the poIlU on and 011 the propeny with ttl.
hlgh_CIIc~NIER lwei. from the propoud I1IW source In camblnRdon
with exlltlng source, (this I1\lIY be shown In graphic form).. The pany
nIIPOftllble for the t-.v NIER.lOUrce thIIIl meuure!he NIER 1M at up to 12
alias saladed by mUIUII.gnMm8I1t of the appUCII'd, the reeId8I1I carnmuniy,
Ind the AIMIng IIIId Zoning Department (ortg. 5·11-93)

3.

•
~

(5) Ambient NIER lIwei. '" tho frequency range. of the proposed lourel and
caaelJated cumUlIMt NIER '8V~' after ostabllahmom ~ the propoNd new or
changed HIS' ~rc.meaaured lit the locatlDftI 88t forth In the pr,cedlng
peragnaph. (ortg'. 5-1'-93)

c. C81ct.IIatIDna and lNUlJ'ementa 01 NIER wVl not be requlted for any new atuce of NIER
If the facIlity will operate at 1000 wan. of radio frequency Iranamlttlng paN- or 'IS8.

(orIO. 6·1'-83)

d. Field meuuremeru doc\.IJNQlrIg Ita fudlUes covered by uu S8CtIon comply witt the
appl\eable aandard set forth hefeln shall be submItted within 90 days after each
InaraJtalIon, wtIether new or modlf1ed. becom. opuratloml1 and II funetionAng at its
rtIIIXlnwm eppnMId pcMW. (q. ~11..J3)

The following regulatlona shall apply to 811 low power, mlcro.cell. and fepDater
tIHCOl'M1""'CIltona f8dlftJ. thlII are allowed by 11\18 Zoning ResoIut'on I. a permlU.ed use or
opeclal use. See Table 2-1 and permitted UseD In spee1flc zone d\strlcta for IIddltlonai
rtgl.... (ortg. 6-7~)
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